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I.
INTRODUCTION  TC "I.
INTRODUCTION " \f C \l "1" 

Thanks to ubiquitous state CLE requirements, meetings of the ABA Forum on the Construction Industry regularly feature a segment on ethical issues confronted by construction lawyers.  Many of the resulting papers have resurfaced as articles in the Construction Lawyer, so there is a wealth of excellent material available analyzing the ethical issues that arise at various points in the domestic practice of most construction lawyers.
  But what are the rules when practicing internationally?  The short answer is that all the same issues arise in international construction legal work, with two important caveats:  first, there is an added layer of complexity due to the variety of potentially-applicable ethical codes, some of which differ from the ABA Model Rules of Professional Conduct in significant ways; second, there are additional legal and cultural issues with ethical implications not present in domestic work (e.g., compliance with the Foreign Corrupt Practices Act).


The purpose of this paper is not to attempt an exhaustive analysis of ethical issues typically faced by construction lawyers practicing across borders.  Such an analysis is daunting even in a domestic American context, where there is at least a degree of uniformity across jurisdictions that have adopted the ABA Model Rules; it is impossible in an international context involving literally hundreds of potentially-applicable local, state, federal, and regional norms.  Instead, this paper provides a roadmap to (part of) the ethical landscape and considers how construction-specific issues might be viewed under different ethical regimes.


Before surveying the landscape, however, it is important to ask a threshold question, namely, whether a given activity amounts to the practice of law in the first place, such that the ethical norms of a jurisdiction other than the lawyer’s home jurisdiction are triggered.  Suffice it to say that the rules are not uniform, nor is it clear whether the rules on the books are the rules observed in practice.  There is a range of activities that could reasonably be viewed as the practice of law, including contract drafting and negotiating, regulatory advice, claims consulting, and representation of clients in dispute resolution proceedings.  At the risk of stating the obvious, practicing law abroad is more heavily regulated than being a tourist.  Tourists need only a passport and (maybe) a visa and immunizations.  Lawyers practicing abroad, on the other hand, must comply with the regulations applicable to tourists and more.  This raises the question, “How do I know if I’m a tourist or lawyer or both?”  Even in a purely domestic context with highly-developed norms of professional ethics, it is not always clear what amounts to the practice of law triggering the “host” jurisdiction’s ethical norms and potential sanctions for their violation.
  


A few rules of thumb are possible, however.  First, as in domestic practice, the rules regarding what amounts to the practice of law tend to be clearer on the dispute-resolution side of the practice than on the transactional side.  This is not surprising, because people routinely negotiate contracts on their own behalf, without the intervention of lawyers or other professionals.  When a dispute arises that the parties cannot settle themselves, the machinery of the state becomes involved, either (directly) in the form of a state court or (indirectly) in the form arbitration proceedings recognized by state law.  It is doubtless this state interest in the fair resolution of disputes that helps account for the greater degree of regulation (including a greater degree of clarity regarding what amounts to the practice of law) in the context of dispute resolution than one finds in the context of transactional work, where states (at least in the West) generally allow parties to conduct their business affairs however seems best to them, subject to certain public policy restrictions, such as laws respecting competition and bribery.  


Second, it is prudent to review both (a) the ethical rules of the lawyer’s “home” jurisdiction and (b) those potentially applicable to lawyers practicing in the jurisdiction(s) in which the (arguably legal) services are to be rendered.  Under the ABA Model Rules, it is clear that regard must be paid both to the ethical rules of the lawyer’s “home” jurisdiction and those of the place where the lawyer is (or is deemed to be) working:

(a)  Disciplinary Authority.  A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.

Other ethical codes contain similar provisions, including the International Bar Association’s International Code of Ethics
 and the Code of Conduct for European Lawyers of the Council of Bars and Law Societies of Europe.
  Likewise, although only Chinese lawyers may practice law in China, foreign lawyers “conducting legal service activities” in China are subject to the same ethical obligations as Chinese lawyers and, “shall not endanger the State security, social and public interests in China.”
  The ABA Model Rules provide some guidance as to what law an American lawyer’s “home” jurisdiction will apply:

(b)  Choice of Law.  In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows: 

(1)  for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and 

(2)  for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct.  A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.

As Comment 7 to ABA Model Rule 8.5 makes clear, these choice of law rules apply to international work as well:

The choice of law provision applies to lawyers engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.
 

The net effect is that an American lawyer engaged in an international matter must, by definition, have regard to the ethical rules of the lawyer’s “home” jurisdiction and at least one “host” jurisdiction (more, if there is some doubt regarding where the lawyer’s “conduct” occurs or its “predominate effect” is felt).  Just as no one would think of appearing in court (whether or not in a jurisdiction in which one is licensed) without reviewing the local rules, therefore, so one should not plan to work on a multi-jurisdictional matter without considering what ethical rules might apply and seeing what they have to say.  


Third, it will often be the case that local counsel is already engaged to assist with certain matters, whether on a transaction or dispute resolution matter.  The prudent course is to seek their opinion regarding where the potential ethical landmines might be and how they might be avoided.


Important as the question of what triggers the ethical rules of a “host” jurisdiction undoubtedly is, this paper assumes that the activities are, indeed, subject to regulation under the various ethical regimes examined; otherwise, there would be nothing to say to the individual moving from one country to the next, except to make sure that you have your passport, visa, and inoculations.  Part II of this paper focuses upon the broad categories of ethical principles, as reflected in four sources: the ABA Model Rules, the IBA Code,
 the CCEL,
 and China’s Law on Lawyers.
  In addition, where relevant principles of Islamic law are known to exist, reference to those principles will be made.  Part III of this paper considers typical ethical issues that arise in international construction transactions, while Part IV examines the ethical concerns that arise in resolution of disputes on international construction projects.

II.
CATEGORIES OF OBLIGATION TC "II.
CATEGORIES OF OBLIGATION" \f C \l "1" 

As a general frame of reference for describing the areas of agreement among the ethical regimes considered in this paper, it will be convenient to refer to the “Charter of Core Principles of the European Legal Profession,” adopted in November 2006 by the Council of Bars and Law Societies of Europe:

The core principles are, in particular:

(a)
the independence of the lawyer, and the freedom of the lawyer to pursue the client’s case;

(b)
the right and duty of the lawyer to keep clients’ matters confidential and to respect professional secrecy;

(c)
avoidance of conflicts of interest, whether between different clients or between the client and the lawyer;

(d)
the dignity and honour of the legal profession, and the integrity and good repute of the individual lawyer;

(e)
loyalty to the client;

(f) 
fair treatment of clients in relation to fees;

(g)
the lawyer’s professional competence;

(h)
respect towards professional colleagues;

(i)
respect for the rule of law and the fair administration of justice; and

(j)
the self-regulation of the legal profession.


A.
Independence TC "A.
Independence" \f C \l "2" 

One generally-accepted category of obligation is that the lawyer is to act independently.  Under Rule 2.1 of the ABA Model Rules,

In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.

Only in exceptional situations—for example, where the client has diminished capacity—do the Model Rules arguably qualify the lawyer’s duty of independence.


Rule 3 of the IBA Code, too, recognizes a general duty to act independently: 

Lawyers shall preserve independence in the discharge of their professional duty.  Lawyers practising on their own account or in partnership where permissible, shall not engage in any other business or occupation if by doing so they may cease to be independent.


Like the ABA Model Rules and the IBA Code, the CCEL recognizes a general duty of independence:

2.1
Independence

2.1.1
The many duties to which a lawyer is subject require the lawyer’s absolute independence, free from all other influence, especially such as may arise from his or her personal interests or external pressure.  Such independence is as necessary to trust in the process of justice as the impartiality of the judge.  A lawyer must therefore avoid any impairment of his or her independence and be careful not to compromise his or her professional standards in order to please the client, the court or third parties.

2.1.2
This independence is necessary in non-contentious matters as well as in litigation.  Advice given by a lawyer to the client has no value if the lawyer gives it only to ingratiate him- or herself, to serve his or her personal interests or in response to outside pressure.


Depending upon the jurisdiction, the duty of independence may exclude certain possible activities, including fee splitting with non-lawyers,
 multidisciplinary practice with non-lawyers,
 restrictions on the lawyer’s ability to practice,
 or other, “incompatible” occupations (e.g., “commercial activities”).


Perhaps not surprisingly, given the Chinese “Law on Lawyers” explicit imposition upon lawyers of a general duty to maintain state secrets,
 China eschews recognition of a general duty of independence in favor of recognition of a lawyer’s duty to act independently in specific situations.
   Like the American and European codes, the Chinese Law on Lawyers restricts lawyers from engaging in certain types of professional activities (e.g., restrictions on the ability of former prosecutors and judges to act as defense counsel in criminal matters).
  It is unclear, however, whether such restrictions flow from recognition of a duty of independence or, rather, from a desire to deprive criminal defendants of lawyers with recent experience as prosecutors and judges.


B.
Confidentiality TC "B.
Confidentiality" \f C \l "2" 

Closely related to the duty of independence is the duty to keep communications with a client confidential.  Thus, under Rule 1.6 of the ABA Model Rules, the duty is general, subject only to specified exceptions:

(a)  A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b)  A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

(1)  to prevent reasonably certain death or substantial bodily harm;

(2)  to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services;

(3)  to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;

(4)  to secure legal advice about the lawyer’s compliance with these Rules;

(5)  to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or

(6)  to comply with other law or a court order.

Similarly, the Rule 14 of the IBA Code provides that,

Lawyers should never disclose, unless lawfully ordered to do so by the Court or as required by Statute, what has been communicated to them in their capacity as lawyers even after they have ceased to be the client’s counsel.  This duty extends to their partners, to junior lawyers assisting them and to their employees.

Unlike the Rule 1.6(b) of the Model Rules, the IBA Code does not specify exceptions to the duty of confidentiality.  Nonetheless, the general exception to the rule against non-disclosure where ordered by the Court or required by statute reflects a recognition that the duty of confidentiality is not absolute.  Also unlike the ABA Model Rules, Rule 5 of the IBA Code also treats communications between lawyers as confidential, subject to certain exceptions:

Except where the law or custom of the country concerned otherwise requires, any oral or written communication between lawyers shall in principle be accorded a confidential character as far as the Court is concerned, unless certain promises or acknowledgements are made therein on behalf of a client.

The CCEL also recognizes a general duty of confidentiality:

2.3.
Confidentiality

2.3.1.
It is of the essence of a lawyer’s function that the lawyer should be told by his or her client things which the client would not tell to others, and that the lawyer should be the recipient of other information on a basis of confidence.  Without the certainty of confidentiality there cannot be trust.  Confidentiality is therefore a primary and fundamental right and duty of the lawyer.


The lawyer’s obligation of confidentiality serves the interest of the administration of justice as well as the interest of the client.  It is therefore entitled to special protection by the State.

2.3.2.
A lawyer shall respect the confidentiality of all information that becomes known to the lawyer in the course of his or her professional activity.

2.3.3.
The obligation of confidentiality is not limited in time.

2.3.4.
A lawyer shall require his or her associates and staff and anyone engaged by him or her in the course of providing professional services to observe the same obligation of confidentiality.

Again, Article 2.3 of the CCEL does not list exceptions to the rule of confidentiality, presumably leaving the exact parameters of the duty to be determined locally, as suggested by Article 2.3.1’s characterization of the duty as one “entitled to special protection by the State.”


Whereas the Rule 5 of the IBA Code effectively presumes that lawyer-to-lawyer communications will be treated as confidential (at least “as far as the Court is concerned”), Article 5.3 of the CCEL appears to reverse the presumption:

5.3.
Correspondence between Lawyers

5.3.1.
If a lawyer intends to send communications to a lawyer in another Member State, which the sender wishes to remain confidential or without prejudice he or she should clearly express this intention prior to communicating the documents.

5.3.2.
If the prospective recipient of the communications is unable to ensure their status as confidential or without prejudice he or she should inform the sender accordingly without delay.

Article 33 of the Chinese Law on Lawyers recognizes a general duty of confidentiality, but with a twist: a lawyer is charged with keeping confidential not only the client’s “private affairs” but those of the other parties and those of the State:

A lawyer shall keep confidential secrets of the State and commercial secrets of the parties concerned that he comes to know during his practice activities and shall not divulge the private affairs of the parties concerned.


Finally, although not codified in a set of ethical rules applicable to lawyers specifically, Islamic jurisprudence recognizes a general obligation to keep confidences:

You who believe, do not betray God and the Messenger, nor knowingly betray your own trusts. . . .  And those who preserve their trusts and their pledge, and who attend their prayers, will be the heirs who shall inherit Paradise to live there forever.


C.
Conflicts of Interest TC "C.
Conflicts of Interest" \f C \l "2" 

Real and potential conflicts of interest are a pervasive aspect of the practice of law, so it is unsurprising that rules governing conflicts feature prominently in most ethics codes.  The ABA Model Rules are rather elaborate, containing rules applicable to current clients,
 former clients,
 potential clients,
 imputation of one lawyer’s conflicts to another,
 and conflicts unique to representation of organizations.
  Rule 13 of the IBA Code, in marked contrast, contains only a brief statement of the basic principles:

Lawyers should never represent conflicting interests in litigation.  In non‑litigation matters, lawyers should do so only after having disclosed all conflicts or possible conflicts of interest to all parties concerned and only with their consent.  This Rule also applies to all lawyers in a firm.


Much more like the IBA Code than the ABA Model Rules, the CCEL addresses conflicts very succinctly:

3.2
Conflict of Interest

3.2.1.
A lawyer may not advise, represent or act on behalf of two or more clients in the same matter if there is a conflict, or a significant risk of a conflict, between the interests of those clients.

3.2.2.
A lawyer must cease to act for both or all of the clients concerned when a conflict of interests arises between those clients and also whenever there is a risk of a breach of confidence or where the lawyer’s independence may be impaired.

3.2.3.
A lawyer must also refrain from acting for a new client if there is a risk of breach of a confidence entrusted to the lawyer by a former client or if the knowledge which the lawyer possesses of the affairs of the former client would give an undue advantage to the new client.

3.2.4.
Where lawyers are practising in association, paragraphs 3.2.1 to 3.2.3 above shall apply to the association and all its members.
 


Article 34 of the Chinese Law on Lawyers is even more basic in its rule regarding conflicts of interest:  “A lawyer shall not represent both parties involved in the same case.”


D.
Dignity of the Profession TC "D.
Dignity of the Profession" \f C \l "2" 

Directly or indirectly, all of the ethical rules considered in this paper serve to enhance the dignity of the legal profession.  The ABA Model Rules, for example, contain very specific provisions relating to lawyers’ conduct toward third persons and lawyers’ solicitation of business.  In the former category are rules regarding truthfulness of communications,
 contact with individuals represented by counsel,
 contact with individuals not represented by counsel,
 and a general obligation to respect the rights of third parties.
  In the latter category are rules regarding lawyer truthfulness in statements concerning the lawyer’s services,
 advertising by lawyers,
 contact with prospective clients,
 communicating areas of specialization,
 use of letterhead,
 and political contributions made to obtain legal work.
  The Model Rules also prohibit lawyers from casting unwarranted aspersions on the characters of judges and judicial candidates.


The IBA Code likewise regulates lawyers’ conduct toward third parties
 and lawyers’ solicitation of business.
  In addition, however, Rule 2 of the IBA Code makes explicit the duty to uphold the dignity of the legal profession:

Lawyers shall at all times maintain the honour and dignity of their profession.  They shall, in practice as well as in private life, abstain from any behaviour which may tend to discredit the profession of which they are members.


Similarly, the CCEL addresses lawyers’ relations with parties represented by counsel
 and solicitation of business;
 like the IBA Code, Article 2.2 of the CCEL minces no words when describing the lawyer’s obligation to uphold the dignity of the profession:

2.2
Trust and Personal Integrity

Relationships of trust can only exist if a lawyer’s personal honour, honesty and integrity are beyond doubt.  For the lawyer these traditional virtues are professional obligations.


The obligations regarding a lawyer’s duty to uphold the dignity of the profession contained in China’s Law on Lawyers are comparatively limited in scope:

Article 24  Law firms and lawyers shall not solicit business by unfair means such as slandering other lawyers or paying middleman’s fees.


E.
Loyalty to the Client TC "E.
Loyalty to the Client" \f C \l "2" 

Like a lawyer’s duty to uphold the dignity of the profession, a lawyer’s duty of loyalty to the client is reflected in a number of specific obligations.  Of particular interest are the lawyer’s duties to obey the client’s instructions and to safeguard the client’s property.  Thus, Rule 1.2 of the ABA Model Rules obligates a lawyer to abide by the client’s informed decision “concerning the objectives of representation,” subject to certain limited exceptions.
  Likewise, ABA Model Rule 1.15 reflects a lawyer’s fiduciary obligations with respect to the client’s property, requiring, inter alia,  the lawyer to segregate client funds from the lawyer’s own funds and to be prepared to render an account of the lawyer’s handling of client funds.
  Like many of the lawyer’s other obligations, however, the duty of loyalty to the client is not absolute.  Under certain circumstances, such as where the representation will result in a violation of law, the lawyer may refuse to represent a prospective client or stop representing a current client.


The IBA Code and the CCEL contain similar rules regarding qualified loyalty to the client’s interests
 and safeguarding a client’s property.
  Interestingly, while the CCEL requires lawyers to carry professional liability insurance (or disclose to their clients that that have no such coverage),
 it also permits lawyers to limit their potential liability to their clients.


Article 27 of China’s Law on Lawyers also obligates a lawyer to protect the client’s interests,
 while Article 29 permits a lawyer to refuse or terminate the engagement if the matter “violates law” or client seeks to use the lawyer’s services to “engage in illegal activities.”
  Interestingly, Article 29 also permits a lawyer to decline representation where (as must often be the case), “the client conceals facts.”


Finally, it has been noted with respect to Islamic law that,

[i]n contrast to the American system, the shari’a calls on individuals to promote what is just, good, and right for the community, not only for the client:

“Give full measure and do not cause [people] any losses.  Weigh with honest scales; do not undersell people to cheat them of their things nor storm around the earth in order to spoil matters.”


F.
Fees TC "F.
Fees" \f C \l "2" 

The basic principles of the ABA Model Rules regarding lawyers’ fees are stated in Rule 1.5, which requires, inter alia, fees and expenses to be reasonable (based on certain enumerated factors).
  Rule 1.5 also allows lawyers to charge fees that are contingent upon the outcome of the matter, a practice that has become increasingly common in commercial disputes: 

(c)  A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) [relating to domestic relations and criminal matters] or other law.  A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated.  The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party.  Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.
 


The IBA Code’s most important fee provisions are contained in Rules 16-18.  Rules 16 and 17, governing advances on fees and setting of the fee are generally consistent with the ABA Model Rules. 
  Rule 18 permits contingent fees, but makes explicit what is only implicit in ABA Model Rule 1.5(c), regarding court supervision of the reasonableness of any contingent fee:

A contract for a contingent fee, where sanctioned by the law or by professional rules and practice, should be reasonable under all circumstances of the case, including the risk and uncertainty or the compensation and subject to supervision of a court as to its reasonableness.


The CCEL contains provisions regarding regulation of fees,
 advance payment,
 and fee-sharing
 that are generally consistent with the ABA Model Rules and the IBA Code.  However, with respect to charging of contingency fees the contrast between the American and European ethical codes is striking.  Contingency fees are generally prohibited under the CCEL:

3.3
Pactum de Quota Litis

3.3.1.
A lawyer shall not be entitled to make a pactum de quota litis.

3.3.2.
By “pactum de quota litis” is meant an agreement between a lawyer and a client entered into prior to final conclusion of a matter to which the client is a party, by virtue of which the client undertakes to pay the lawyer a share of the result regardless of whether this is represented by a sum of money or by any other benefit achieved by the client upon the conclusion of the matter.

3.3.3.
“Pactum de quota litis” does not include an agreement that fees be charged in proportion to the value of a matter handled by the lawyer if this is in accordance with an officially approved fee scale or under the control of the Competent Authority having jurisdiction over the lawyer.


Predictably, perhaps, the Chinese Law on Lawyers gives the state a much larger role in regulating fees charged by lawyers:

Article 23  When lawyers undertake business, their law firm shall centrally accept authorization, sign written authorization contracts with the clients and, in accordance with State regulations, collect fees from the parties and truthfully enter them in its accounts.

As might be expected in such a regime, accepting fees or other compensation outside the state-sanctioned regulations is prohibited.


Islamic jurisprudence, like the CCEL, frowns upon American-style contingency fee arrangements:
Although its definition is highly disputed in almost every school of Islamic jurisprudence, Islamic jurists generally define riba as an interest, usury, uncertain payment, or unjust enrichment that is considered prohibited by shari’a provisions.  Thus, by its very nature, provisions of riba run contrary to the uncertainty of American contingency fee arrangements.


The prohibition against charging riba inheres to the Qur’an:


Those who live off the interest of loans will never stand up . . . .  Yet God has permitted trading and forbidden taking interest . . . .  You who believe, do not live off usury which is compounded over and over again.”


* * *


Additionally, the riba prohibition may become problematic in any situation that requires a lawyer’s safekeeping of a client’s property.  Since the lawyer is directed by Model Rule 1.15 to maintain a client’s funds in a separate account, the question becomes relevant as to whether or not those funds can gain interest and who is entitled to that interest.


G.
Competence TC "G.
Competence" \f C \l "2" 

Rule 1.1 of the ABA Model Rules establishes the basic obligation of competence:

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

In addition, the ABA Model Rules contain numerous provisions designed to ensure that clients receive competent advice, including requirements of lawyer diligence,
 communication with the client,
 supervision of lawyers and assistants,
 and prohibitions against the unauthorized practice of law.
  


Rule 20 of the IBA Code contains a similar prohibition on the delegation to unqualified persons of functions “which are by the law or custom of the country in which they practise only to be performed by a qualified lawyer.”


Like the ABA Model Rules, Article 3.1. of the CCEL requires a lawyer to ensure that the client receives competent representation: 

3.1.2.
A lawyer shall advise and represent the client promptly, conscientiously and diligently.  The lawyer shall undertake personal responsibility for the discharge of the client’s instructions and shall keep the client informed as to the progress of the matter with which the lawyer has been entrusted.

3.1.3.
A lawyer shall not handle a matter which the lawyer knows or ought to know he or she is not competent to handle, without cooperating with a lawyer who is competent to handle it.


A lawyer shall not accept instructions unless he or she can discharge those instructions promptly having regard to the pressure of other work.


Article 26 of the Chinese Law on Lawyers contain an implicit, rather than explicit, requirement that lawyers represent their clients competently:

A lawyer acting as legal counsel shall provide opinions regarding legal issues to the person who has engaged him, draft and review legal documents, act as agent to participate in litigation, mediation or arbitration activities, handle other legal matters authorized by the person who has engaged him, and protect the lawful rights and interests of the person who has engaged him.


H.
Professional Courtesy TC "H.
Professional Courtesy" \f C \l "2" 

The ABA Model Rules have two provisions, in particular, that reflect the general obligation of lawyers to deal professionally with each other.  ABA Model Rule 3.4 (“Fairness to Opposing Party and Counsel”) and Rule 4.1 (“Truthfulness In Statements to Others”), in effect, codify the “Golden Rule” in lawyers’ dealings with each other.  Somewhat more expansive is IBA Code Rule 4:  

Lawyers shall treat their professional colleagues with the utmost courtesy and fairness.  Lawyers who undertake to render assistance to a foreign colleague shall always keep in mind that the foreign colleague has to depend on them to a much larger extent than in the case of another lawyer of the same country.  Therefore their responsibility is much greater, both when giving advice and when handling a case.  For this reason it is improper for lawyers to accept a case unless they can handle it promptly and with due competence, without undue interference by the pressure of other work.  To the fees in these cases Rule 19 applies.

One interesting feature of this rule is that it imposes greater obligations upon lawyers with respect to giving advice and handling cases when rendering assistance to foreign colleagues, even though the lawyer giving the advice or handling the case does so without ever engaging in the practice of law outside the “home” jurisdiction.  Article 5.1 (“Corporate Spirit of the Profession”) of the CCEL contains a general exhortation to lawyers to foster trust and cooperation between themselves, similar to that contained in IBA Code Rule 4.


I.
The Rule of Law TC "I.
The Rule of Law" \f C \l "2" 

The ABA Model Rules impose upon lawyers a number of obligations designed to promote the rule of law, including requirements for provision of legal services on a pro bono basis
 and service as court-appointed counsel.
  Likewise, IBA Code Rule 17 states that, “[l]awyers shall never forget that they should put first not their right to compensation for their services, but the interests of their clients and the exigencies of the administration of justice.”
  More broadly, the CCEL begins with a general statement that, “[i]n a society founded on respect for the rule of law the lawyer fulfils a special role.”
  As we shall see in Part III, these general obligations to uphold the rule of law take on particular significance when a lawyer is confronted with situations in which something that is perfectly normal and expected in one jurisdiction is a criminal offense in another.


J.
Self-Regulation TC "J.
Self-Regulation" \f C \l "2" 

The ABA Model Rules contain a number of provisions codifying the principle of self-regulation of the legal profession, including such matters as ethical obligations of those seeking admission to the bar
 and mandatory reporting of violations of ethical rules.
  Likewise, Article 5.9 of the CCEL reflects the principle of self-regulation, though it does not mandate reporting of violations to the appropriate authorities. 
  Chapter V of the Chinese Law on Lawyers (“Lawyers Associations”) also provides for lawyer self-discipline, as well as the usual functions of continuing legal education and mediation of “disputes arising in lawyers’ practice activities.”


As the foregoing survey of the general categories of lawyers’ ethical obligations will have made clear, there is a high degree of uniformity on many subjects, at least at a high level of generality.  More complex issues arise, however, when one descends from the high level of generality to consider specific cases under the different rules.

III.
ETHICAL ISSUES IN A MULTI-JURISDICTIONAL TRANSACTIONAL CONSTRUCTION PRACTICE TC "III.
ETHICAL ISSUES IN A MULTI-JURISDICTIONAL TRANSACTIONAL CONSTRUCTION PRACTICE" \f C \l "1" 

Given the nature of a transactional practice, in which part of the lawyer’s role is to help facilitate relationships that will be beneficial to the client, it is perhaps more difficult to draw firm boundary lines between what is required (or prohibited) by good manners, prudent business tactics, and enforceable ethical obligations.  In international transactions, where the parties involved may have very different ideas about what constitutes good manners, what are appropriate business tactics, and when either might run afoul of a lawyer’s ethical obligations, the lines can be even fuzzier.  To take an obvious example, what, in one context, might be considered customary gift-giving or entertainment might, in another context, be considered a bribe.


As we have seen, ethical codes typically apply not only to those lawyers admitted to practice in the jurisdiction in which the codes are in force but also to lawyers carrying on legal activities within the jurisdiction.
  It may be tempting to think that, if one simply adheres to the highest applicable standard, that should be sufficient.  Provided one knows for sure which standards apply, such an approach makes perfect sense.  The difficulty, however, is in knowing what standards might apply.  As noted at the outset of this paper, the clearest guidance for American lawyers is in Comment 5 to ABA Model Rule 8.5, which states that, 

When a lawyer’s conduct involves significant contacts with more than one jurisdiction, it may not be clear whether the predominant effect of the lawyer’s conduct will occur in a jurisdiction other than the one in which the conduct occurred.  So long as the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect will occur, the lawyer shall not be subject to discipline under this Rule.

It is not difficult to imagine a situation in which the predominant effect of a lawyer’s action will occur in a jurisdiction other than the one in which the conduct itself occurred.  Consider the case of an American lawyer working in Italy, marking up a draft agreement for equipment to be supplied to a power plant owned by a client in the Dominican Republic and emailing the draft to the supplier in Switzerland.  The “predominant effect” of the lawyer’s conduct will probably not occur in the United States or Italy, but it is far from clear whether the predominant effect of the conduct (note: not the effect of the contract) will be in Switzerland or the Dominican Republic.  Technological improvements in means of communication not only permit lawyers to work virtually anyplace in the world but also encourage clients to call upon their preferred lawyers regardless of where the parties or the subject-matter of the transaction may be located, with the result that multiple ethical regimes may be implicated in any given situation.  Perhaps more importantly, while, under ABA Model Rule 8.5(b)(2), a lawyer’s reasonable belief about where the “predominant effect” will occur test may protect the lawyer from discipline in a jurisdiction that follows the ABA Model Rules, there may be no such “safe harbor” where the lawyer’s conduct actually occurs or where its effects may be felt, so the prudent course is to consider whether there is any reason to suppose that the ethical obligations of the jurisdictions where the conduct or its effects might be felt will differ from those of the lawyer’s home jurisdiction.  If there is, then caution and further investigation of the potentially-applicable ethical rules are warranted.


With these considerations in mind, we now consider two sets of ethical issues confronted by transactional construction lawyers practicing internationally.  As noted at the beginning of this paper, ethical issues in an international practice are distinguished from those encountered domestically by (a) the additional layer of “host” state ethical rules that may apply (which may be very different from the ABA Model Rules) and (b) the additional legal and cultural issues that are generally absent from domestic work, yet carry definite ethical implications.  The first set of issues, therefore, focuses on classic ethical problems in domestic practice and considers how the analysis of each might change when the context shifts from domestic to international practice.  The second set of issues is comprised of ethical issues that are peculiar to international construction transactions.
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One of the classic ethical dilemmas construction lawyers face involves representation of multiple parties.  On the dispute resolution side, the potentially conflicting interests of a contractor and its surety, for example, may be obvious, even when the contractor and surety have a common enemy in the owner.  On the transactional side, too, however, the interests of the separate co-venturers (for example) will not be identical, even though they may have common objectives when negotiating with the owner.  In that situation, the lawyer’s obligation to avoid conflicts of interest
 and to exercise independent professional judgment
 may require the lawyer to take specific steps to inform each client of the potential conflict, to obtain each client’s consent to the lawyer’s representation despite the potential conflict, and to withdraw from representing one or all clients if the potential conflict becomes manifest.
  Probably due to the fact that avoiding conflicts of interest is so basic, the ABA Model Rules, the IBA Code, and the CCEL all prohibit conflicts of interest in both transactional and dispute resolution matters.
  The simple prohibition of the Chinese Law on Lawyers that, “[a] lawyer shall not represent both parties involved in the same case,”
 suggests that it applies only to dispute resolution matters.  While this may appear odd at first, one should recall the Chinese rule regarding confidentiality:

A lawyer shall keep confidential secrets of the State and commercial secrets of the parties concerned that he comes to know during his practice activities and shall not divulge the private affairs of the parties concerned.

Taken together, the two rules suggest that there may be greater flexibility for lawyers to represent conflicting interests (at least in transaction) in China than elsewhere.


Other obligations, such as the lawyer’s duty to maintain client confidences
 and loyalty to the client,
 may also be implicated in multiple-representation situations, as, for example, where a lawyer receives information in confidence from one of the parties that would adversely affect the venture if disclosed to the other party.  Comment 31 to ABA Model Rule 1.7 provides some guidance to American lawyers in this situation:


As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client asks the lawyer not to disclose to the other client information relevant to the common representation.  This is so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be informed of anything bearing on the representation that might affect that client's interests and the right to expect that the lawyer will use that information to that client's benefit.  See Rule 1.4.  The lawyer should, at the outset of the common representation and as part of the process of obtaining each client's informed consent, advise each client that information will be shared and that the lawyer will have to withdraw if one client decides that some matter material to the representation should be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the representation when the clients have agreed, after being properly informed, that the lawyer will keep certain information confidential.  For example, the lawyer may reasonably conclude that failure to disclose one client's trade secrets to another client will not adversely affect representation involving a joint venture between the clients and agree to keep that information confidential with the informed consent of both clients.

Given the similar recognition of the obligation of confidentiality and loyalty to the client in the IBA Code and the CCEL, it seems likely that a similar result would obtain under those rules.  Less clear is the outcome under the Chinese Law on Lawyers or the Islamic shari’a.  In the former, the obligation of client confidentiality is complicated by the lawyer’s additional duties to the State; in the latter it is complicated by additional duties to God.  In both there is a dearth of accessible commentary on the extent of the obligation in the context of representation of multiple parties.


As noted above, lawyers generally have certain duties with respect to third parties who are not the lawyer’s clients, as part of the lawyer’s general obligation to maintain the dignity of the profession.
  Given that many participants in the construction process may have a natural preference for “keeping the lawyers out,” it frequently happens that a construction lawyer must deal with unrepresented counter-parties.  In such a situation the lawyer may have a duty to make clear to the unrepresented party the lawyer’s role in the transaction and to suggest that the unrepresented party obtain counsel.
  Indeed, under ABA Model Rule 4.3, a lawyer has an affirmative duty to make reasonable efforts to correct any misunderstanding an unrepresented third party may have regarding the lawyer’s role in a matter.
  Although the IBA Code and CCEL do not address a lawyer’s duties to unrepresented third parties in the same level of detail as the ABA Model Rules, it seems safe to assume that the general obligations to “maintain the honour and dignity” of the profession
 and to keep the “lawyer’s personal honour, honesty and integrity” beyond doubt
 carry with them the duty to exercise at least the same level of circumspection and disclosure when dealing with unrepresented third parties as ABA Model Rule 4.3.


The lawyer’s general obligation to uphold the dignity of the profession may also restrict the lawyer’s ability to stretch the truth when negotiating with an adverse party.
  At first blush, ABA Model Rule 4.1 would seem to state an obvious principle that is at least implicit in the IBA Code, the CCEL, and, indeed, every unwritten schoolyard code of conduct, “In the course of representing a client a lawyer shall not knowingly . . . make a false statement of material fact or law to a third person.”
  And yet, how many times have lawyers engaged in negotiations with opposing counsel stated that their clients cannot accept “X,” knowing perfectly well that the statement is not true and is made only as a bargaining tactic?
  What negotiating styles are acceptable and effective in various parts of the world is well beyond the scope of this paper.  The important point for present purposes is that some tactics—e.g., lying—may not only be unacceptable or ineffective (to the contrary, they may be perfectly accepted, expected, and highly effective), yet nonetheless contrary to the applicable rules of professional conduct in both the “home” and “host” jurisdictions.


Upholding the dignity of the profession may also mean that the lawyer cannot claim any special influence with relevant government figures (e.g., zoning and permitting officials or building inspectors).
  ABA Model Rule 8.4(e) defines misconduct by a lawyer to include, inter alia, stating or implying “an ability to influence improperly a government agency or official.”
  As with lying in negotiations, implying an ability exert improper influence upon a government official may not only be an effective negotiating tactic, it may be the very reason a lawyer was retained for a particular matter.  Needless to say, even if not as explicit as ABA Model Rule 8.4(e), it is difficult to imagine any code of ethics countenancing improper influence of government officials.  What is improper in a given context is a thorny question, and one that we take up in the next section.


Other ethical issues may arise in the course of a construction transaction.  As a given construction deal unfolds, it may become apparent that there are more areas of the law that are relevant than the lawyer is competent to advise on.  Thus, for example, the lawyer’s general obligation to provide competent representation
 may require the involvement of specialists in subjects such as mechanics liens, government contracts, environmental law, real estate, or project finance.  Given that no one anywhere, including the State and God, has an interest in protecting incompetent lawyers, it is perhaps not surprising that the duty to provide competent representation is universal.  The consideration, rather, is a practical one for the lawyer involved, namely, knowing one’s limitations and alerting the client when additional expertise is required.
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Each of the situations described in the foregoing section raises ethical issues familiar to construction lawyers working domestically.
  What differentiates these issues when working internationally is the additional layer of potentially-applicable ethical norms that may require the lawyer to take additional or different steps when the ethical issue arises.  There are, however, ethical issues that, if not unique to international transaction work, are at least made peculiarly complex when working internationally.  Despite the great deal of uniformity one finds across the different ethical systems surveyed in this paper, there are points of real difference, many of which flow from fundamentally different ideas about the role of the state in policing private bargains.  


A lawyer’s duty of loyalty to the client and the closely-related duty of independence are universally subject to the requirement that the lawyer obey the law.
  Similarly, 

A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

Construction transactional lawyers who practice domestically are already familiar with several potential pitfalls in advising clients, including the possible application of anti-indemnification statutes, the validity of exculpatory clauses, and the enforceability of advance waivers of lien and claim rights.  When negotiating construction contracts internationally, there are additional compliance-with-law issues that may conflict with an American lawyer’s ideas about independence and loyalty to the client.


As noted above,
 the Chinese Law on Lawyers obligated both Chinese lawyers and foreign lawyers conducting legal service activities in China to protect not only the confidences of their clients but also the confidences of the State and (apparently) even the confidences of other parties to a transaction: 

A lawyer shall keep confidential secrets of the State and commercial secrets of the parties concerned that he comes to know during his practice activities and shall not divulge the private affairs of the parties concerned.

Exactly how far a lawyer’s obligation not to disclose information received “during his practice activities” may extend is not clear, but the fact that the lawyer is charged with keeping the secrets of the Chinese state and “the commercial secrets of the parties concerned” is different from what most American lawyers would expect in a wholly domestic context.  


There are other situations where the requirements of local law may be very different from what lawyers trained in the West might expect.  The prohibition on interest under Islamic law
 is one that has obvious implications for contractual provisions that purport to impose interest on late payments.  Perhaps more subtle is the general principle under Islamic law that lawyers and clients both have a duty to preserve the sanctity of contract obligations:

In theory, the contract relationship under principles of the shari’a is much more stringent than the ‘efficient breach’ concept to which an American attorney might be accustomed.  Instead of promoting breach when a financial incentive to breach exists, Islamic contract law is viewed more strictly.  Chapter Five of the Qur’an deals specifically with Islamic contracts:

You who believe fulfill any contracts [that you make]. . . .  Fulfill God’s agreement once you have pledged to do so, and do not break any oaths once they have been sworn to.  You have set God up as a Surety for yourselves.

* * *

Breaching a contract with a Muslim party could thus be considered both an ethical and legal violation of shari’a principles.  Under Model Rule 1.16, a lawyer is instructed that he or she must decline or terminate representation if the representation will result in ‘violation of other law.’

A general prohibition on committing economically “efficient” breaches may be relevant when negotiating fixed-price construction agreements, for example; even if labor and material costs make a contractor’s performance more expensive, an efficient breach may not be a prudent option if Islamic law might apply.


A similar problem may arise if and to the extent that construction lawyers counsel their clients to require their counterparties to adhere to Western-style regulatory norms, such as policies and procedures regarding employment, health, and safety:

Under the shari’a and the principles of the Qur’an, Muslims have long debated the issue as to whether government regulations inhibit God’s divine authority or actually lead to God’s rule through man.  This debate is contentious within the Muslim community; it becomes even more complex when Western legal communities inject it with issues of foreign regulation.  To a Muslim, it would seem inappropriate to import standards that are not provided for by Qur’anic provisions or, at the very least, discussed in the varying schools of Islamic jurisprudence.  As a result, the international practitioner becomes an unwitting catalyst to this debate.  By advocating compliance with U.S. standards in a contract agreement, even when there is a Western consensus on the issue, legal scholars circumvent principles of Islamic law in international discussion.


As we have seen, American-style devotion to the client may be inconsistent with legal norms abroad.  By the same token, however, uncritical adherence to the business customs of a foreign jurisdiction may also create problems in the lawyer’s home jurisdiction.  Probably the clearest example arises in attempting to navigate the requirements of the Foreign Corrupt Practices Act
 and the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions.
  What may be “innocuous traditions of foreign gift-giving”
 in the Middle East, for example, may be considered a violation of the FCPA or the OECD Convention in the West.  Lawyers advising parties involved in international construction projects will readily appreciate the role of government at various levels; in obtaining work permits, business licenses, drawing approvals, safety inspections, and in satisfying a host of other regulatory requirements, owners, contractors, subcontractors, and suppliers must win the cooperation and support of local officials in order to succeed.  The potential for bribery and corruption in such a situation is self-evident.


In between the two extremes of violating the law abroad or at home is the issue of knowing what norms are, in fact, followed, even if not legally binding.  The general obligation of providing competent representation, discussed above,
 presumably requires a lawyer—particularly a transactional lawyer—to become familiar with the way business is done in the jurisdiction in which the “predominant effect” of the lawyer’s conduct occurs.  For example, it is sometimes suggested that clauses providing for liquidated damages in the event of delay, while generally enforceable in Europe, are rarely enforced by owners in practice.  The potential reticence of owners to insist upon payment of liquidated damages for delay is a factor that a competent transactional lawyer should take into consideration when advising a client during the negotiation of a construction agreement.  If neither party seriously believes that liquidated damages for delay will be assessed or paid, what other contractual incentives are in place to keep the project on schedule?


A final cluster of issues that the international construction lawyer must consider when advising a client in a transaction is how disputes will be resolved.  What ethical norms may apply in the actual resolution of a dispute is the subject of the next section.  For present purposes, however, it is important to note several considerations in connection with a dispute resolution provision.  First, if (as is typical) the dispute resolution mechanism is arbitration, does the counterparty have the capacity to arbitrate?  The benefits of arbitration over litigation in local courts are lost if the arbitration agreement is unenforceable because the counterparty has no authority to submit disputes to arbitration, as is often the case with state-related entities.
  Second, will any resulting award be enforceable where the counterparty’s assets are located?  Examination of the grounds for recognition and enforcement of international arbitration awards is beyond the scope of this paper, but suffice it to say that both the law of the place of arbitration and the law where enforcement of the award is sought are relevant, and an arbitration award rendered under a contract that is contrary to the law of either place may not be enforceable.
  Third, is the place of arbitration in a jurisdiction that is familiar with and friendly to arbitration?  Counseling a client to agree to a dispute resolution provision that calls for arbitration someplace where experienced advocates may not be available (or, if foreign, permitted to act) undermines the client’s ability to seek meaningful enforcement of its other contractual rights.
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In this subsection it is intended to examine some of the issues that arise of out differing international conceptions of confidentiality.  It is sometimes said that these differences stem from the difference between the adversarial common law systems (i.e., where a neutral adjudicator chooses between competing cases) on the one hand and the inquisitorial civil law system (where a judge or group of judges will investigate the case) on the other.  This analysis is probably too simplistic—a distinguished English academic has commented, “… English judges are becoming less willing to accept two corollaries of the adversary system, namely that the courts’ principal concern lies with procedural rather than substantive justice, and that they have neither the power nor the duty to seek to establish the truth.”
  Indeed it would not account for the significant differences between some common law jurisdictions.  It is likely that a complex interaction of factors accounts for the differences, including the nature of the procedural environment, but also extending to historical, cultural and economic influences.
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It is a threshold question for any lawyer preparing to advise any client involved in an international dispute how far his advice to his client may be open to the scrutiny of his opponents and the tribunal.  He will also be concerned about his and his client’s communications with foreign co-counsel and his contact with his opponents. 

The answer to this question will vary from jurisdiction to jurisdiction, the status of the lawyer, his relationship with the client, the nature of the proceedings and whether proceedings have in fact commenced or are merely in contemplation.  In some jurisdictions questions of privilege are matters of substantive law, in others matters of practice and in other still, are regulated as matters of professional conduct by the local bar authorities. 

The differences between jurisdictions primarily arise from differing concepts of discovery and the role of the lawyer.  In most common law jurisdictions privilege attaches to advice and documents brought into being for the purpose of legal advice or in contemplation of litigation.  The privilege generally belongs to the client and it is for the client, not the lawyer, to waive it.  In civil law jurisdictions, the question of privilege is often seen as one of professional secrecy or confidentiality which cannot be waived even by the client himself.  Being a matter of professional obligation, rules of privilege are frequently administered by the local bar.  In addition, in some common law and civil jurisdictions there are secrecy laws breach of which constitutes a criminal offence.

These rules, in the context of widely differing discovery obligations, can give rise to serious problems in multi-jurisdictional disputes.  It is possible that material that a client is obliged to disclose in one jurisdiction might be protected by secrecy laws in another.  In the first jurisdiction the lawyer might be vulnerable to personal sanctions for a failure to disclose the material, whereas in the second jurisdiction the lawyer may be guilty of a criminal offence for disclosing the material. 

These problems are to an extent ameliorated by rules that prohibit the use of material disclosed in one set of proceedings for any other purpose (sometimes called the “implied undertaking” not to abuse discovery).  Such rules do not however always provide a satisfactory answer:  any form of disclosure in one jurisdictions may give rise to an obligation to disclose the material in another and even in jurisdictions where the “implied undertaking” applies, it may be overridden by deployment of the disclosed material in a hearing, whereby it enters the public domain and all protection is lost. 

The law relating to privilege is complex and there is no substitute for taking advice from those qualified to practice in the relevant jurisdiction as to the up-to-date rules, but some idea of the possible problems may emerge from the following analysis.

· Belgium:  professional confidentiality is enforced by law,
 the exceptions being where the law requires disclosure or where the lawyer is called upon to give evidence in legal proceedings.  The rules of the Belgian bar forbid a member revealing facts that were disclosed to him in a professional context.  The client may not disclose correspondence marked confidential by his lawyer unless the lawyer consents. Correspondence between lawyers is privileged from production in court unless classified as “official”.  What is “official” is determined by the bar association.
· Brazil:  all documents passing between lawyer and client are privileged under federal law.
· Czech Republic:  there is no concept of privilege, but communications between a lawyer and his client are protected by the lawyer’s obligation to keep his client’s affairs confidential.
  The protection may be lost however if the communications are in the possession of the client.
· England:  in England there are two main types of legal privilege — legal advice privilege and litigation privilege.  Legal advice privilege applies to confidential communications between a lawyer and his client for the purpose of giving or receiving legal advice.  There is a limited definition of the client for this purpose. Litigation privilege applies from the time at which litigation is in reasonable prospect.  The privilege covers communications with third parties if for the purpose of obtaining legal advice in connection with the contemplated litigation. 
· France:  there are professional secrecy obligations between the lawyer and client
 preventing the lawyer from disclosing information provided by the client.  Correspondence between the lawyer and client and between the lawyer and his opponent are protected by professional secrecy unless there is an express statement to the contrary.
  The client cannot release the lawyer from his obligations, but is not bound himself.
· Germany:  there are a number of professional confidentiality regulations.  Unless the client consents, a lawyer cannot disclose any confidential information.
  The lawyer may refuse to disclose the information.
  Documents in the custody of the lawyer in his professional capacity may not be disclosed.
 
· Hong Kong:  privilege attaches to communications between the lawyer and his client and to documents that have been brought into existence for the predominant purpose of legal advice.  Litigation privilege attaches to documents and third party communications brought into existence in connection with legal proceedings.  If a client’s internal communications record privileged material, they will also be privileged.
· Japan:  there is no general doctrine of legal professional privilege, but confidential communications between a registered lawyer and client are privileged from disclosure,
 however only the lawyer is protected from divulging the information, the client is not so protected.
· People’s Republic of China:  there is no concept of legal professional privilege in the PRC.  While there is an obligation not to disclose state and commercial information he receives in his professional capacity,
 he cannot refuse to disclose information in legal proceedings or refuse a request for information from a government entity.
· Russia:  communications between a lawyer representing a client in court (an advocate) are privileged.  An advocate is not compellable as a witness and cannot be questioned about the information he has received from his client.  A Russian lawyer who is not an advocate has no protection and must disclose any information requested by state entities.
· Singapore:  legal professional privilege exists in both statute
 and at common law.  By statute, a lawyer may not disclose any communications, documents or advice produced for the purpose of his engagement as a party’s lawyer.  Business advice however is not covered.  At common law all communications of the purpose of obtaining legal advice are privileged.
· Switzerland:  professional secrecy protects information received by an independent lawyer from his client or a third party and the lawyer is not obliged to divulge that information.
· Thailand:  a lawyer may not disclose any confidential document or fact that was entrusted or imparted by a party or witness to the lawyer in his capacity as a lawyer.
  The privilege attaches to communications which include or refer to documents or facts provided in confidence to the lawyer for this purpose.  The privilege is that of the client or witness, who may give permission for the disclosure. Unauthorized disclosure of confidential information by a lawyer may be a criminal offence.

A particular problem arises in connection with confidentiality in the context of international arbitrations.  Most major institutional rules provide that the hearing shall be in private. Article 21.3 of the ICC Arbitration Rules state:

The Arbitral Tribunal shall be in full charge of the hearings, at which all the parties shall be entitled to be present.  Save with the approval of the Arbitral Tribunal and the parties, persons not involved in the proceedings shall not be admitted.

Article 25.4 of the UNCITRAL Arbitration Rules provide:

Hearings shall be held in camera unless the parties agree otherwise.  The arbitral tribunal may require the retirement of any witness or witnesses during the testimony of other witnesses.  The arbitral tribunal is free to determine the manner in which witnesses are examined.

The rules of the ABA’s International Centre for Dispute Resolution (ICDR), the International Centre for Settlement of Investment Disputes (ICSID) and the London Court of International Arbitration (LCIA) contain similar provisions as do those of the China International Economic and Trade Arbitration Commission (CIETAC) and the Japanese Commercial Arbitration Association (JCAA). 


It is suggested
 that if the hearing is to be held in private, it would seem to follow that the documents disclosed and evidence given at the hearing should also be and remain private.


Under English law it has been recognized that there is an implied term of confidentiality in an arbitration agreement, “but the boundaries of the obligations of confidence which thereby arise have yet to be delineated.”
  However other jurisdictions have held that public interest may outweigh the privacy of the arbitral process so as to allow disclosure of documents and information provided for the purpose of the arbitration while the actual hearings remain private.
 


In contrast, in the USA neither the Federal Arbitration Act nor the Uniform Arbitration Act provides that the parties or the arbitrators shall keep the arbitration proceedings secret.  Thus, unless the arbitration agreement or any applicable rules provide that the arbitration proceeding are to be confidential, the parties are not obliged to treat the proceedings as such. 
Compliance with arbitral confidentiality in certain jurisdictions can be enforced by injunction or restraining order, breach of which might lead to both civil and criminal sanctions. 


But even in jurisdictions that do enforce strict confidentiality over the arbitral proceedings, often a distinction is made between the proceedings themselves and the resultant award.  On the one hand, ICSID and UNCITRAL rules provide that an award may only be made public with the parties’ consent.  The ICDR’s rules provide that an award may be made public with the consent of all parties “or as required by law.”
 


Practice differs widely, even amongst the jurisdictions that are popular choices for the seats of arbitrations.  At one extreme, in Sweden, while it is recognized that arbitration is fundamentally a private process, there is no implied duty of confidentiality in relation either to the proceedings or the award.

English jurisprudence (inevitably) tries to steer a pragmatic middle line — in upholding the decision of a judge not to publish details of an arbitration appeal, the Court of Appeal held that while appeal proceedings were no longer consensual, the courts could still take into account the parties’ expectations regarding privacy and confidentiality when they agreed to arbitrate, but any judgment should be given in public where it could be done without disclosing significant confidential information.
 

At the other extreme the Cour d’appel of Paris has ruled that the mere bringing of court proceedings to challenge an arbitration award violated the principle of confidentiality in that it gave rise to “a public debate of facts which should remain confidential” and that it is “the very nature of arbitral proceedings that they ensure the highest degree of discretion in the resolution of private disputes, as the two parties had agreed.”
  As a result the Cour d’appel imposed substantial civil damages on the appellant.

The intention of the preceding whistle-stop world-tour is to give some sense of the differing interpretations of concepts as fundamental to a legal practice as confidentiality and privilege, which go to the heart of a lawyer’s relationship with his client and with counter-parties.  One person’s accepted practice may be another’s professional misconduct or even a crime.  The remainder of this section and that which follows it will seek to exemplify these differences in relation to a number of specific situations.
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The negotiation of settlements in certain jurisdictions attracts a particular species of privilege.  In many common law jurisdictions such as England, Canada, Australia, New Zealand and Singapore, the term “without prejudice” if used in the course of negotiations will indicate that a particular conversation or letter is not to be tendered as evidence in court (or before a tribunal). 

Such correspondence must be made in the course of negotiations and must be a genuine attempt to settle a dispute between the parties.  It may not be used as a device to conceal facts or evidence.  Further a document marked “without prejudice” that does not in fact contain any offer of settlement can be submitted in evidence should the matter proceed.  On the other hand, courts or tribunals may decide to exclude from evidence communications not marked “without prejudice” but which do contain offers of settlement.  Even if communications are they subject to “without prejudice” privilege, they may still be admissible in proceedings the object of which is to determine whether a settlement has been achieved.

Reference by an advocate to “without prejudice” material can derail a hearing.  In court hearings it could lead to a judge recusing himself.  It is likely that the party whose advocate made the reference would be ordered to pay the costs thrown away (and presumably the client would seek to recoup those costs from the hapless advocate) and if the judge were persuaded that it was an intentional reference, the advocate could be sanctioned. 

In arbitration proceedings the position would be a little more complex.  Arbitral tribunals tend to take a more relaxed view of the occasional reference to negotiations and indeed expect the parties to have exhausted the negotiation process before resorting to arbitration.  There is also a greater reluctance on the part of arbitral tribunals to relinquish references since it will be more time-consuming and costly to reconstitute an arbitral panel than it would be for one judge to swap his docket with another.  Nevertheless if the innocent party were to satisfy the tribunal that his interest were irrevocable prejudiced, the tribunal could be left with no alternative but to resign.

The same results will follow in those jurisdictions which have systems of formal offers (usually directed to putting the opposing party on risk for enhanced legal costs should he fail to better the offer).  Such offers are often to said to be “without prejudice save as to costs.”  In some jurisdictions the offer must be secured by what is a called a “payment into court.”  Tribunals in arbitrations with seats in jurisdictions where such procedures are available often adopt them and will have regard to without prejudice offers when deciding the incidence of costs.  Reference to these types of offer almost inevitably leads to disruption of court proceedings, but as indicated, arbitral tribunals are usually more pragmatic in their approach.

The converse of the problem arises in jurisdictions where there is no concept of the confidentiality of settlement negotiations.  The only way in which confidentiality can be protected is by express agreement, but the following issues must be borne in mind:

· How can the position be secured against a party who is willing cynically to disregard the confidentiality agreement and use any admissions in subsequent proceedings?  In a jurisdiction where the courts are likely to uphold such agreements notwithstanding a general law of confidentiality, it may be possible to persuade courts to disregard such evidence or restrain the use of the evidence in arbitral proceedings.  Indeed it is likely that international arbitral tribunals will be amenable to persuasion to disregard such evidence.

· The problem arises where a court for whatever reason is not willing uphold the agreement.  The reasons could range from the entirely admirable (for example, the court may be persuaded that the confidentiality agreement is intended to prevent the revelation of criminal conduct) to the not so admirable (the court may have been bribed or might favour a particular interest).  If an arbitral tribunal were to exclude the evidence in those circumstances it could possibly be jeopardizing the enforceability of the arbitral award.  There are cases in several jurisdictions where courts have refused to enforce awards under the New York Convention for alleged procedural irregularities.

· One possible expedient that may work where the parties are represented by lawyers from jurisdictions with strong ethical traditions enforced by their bar associations is to include a provision in the confidentiality agreement making breach a professional matter for the individual lawyers and the firm involved that may be reported to the relevant bar association and the local licensing authority.  The writers have recently encountered a clause in the following terms in a Middle Eastern country:

Any breach of the terms and conditions set out in this letter will result in the Firm and the person in breach being reported to the Law Society of England and Wales or the General Council of the Bar and/or the [   ] Ruler’s Office and/or the Ministry of Justice, as the case may be.

· Ultimately, however, if one is forced to proceed in a jurisdiction where the courts will favour the opposing the party, its lawyers (absent external constraints) may act with impunity.  This of course is one the main reasons for the “delocalization” of international arbitration, i.e., that hearings are held subject to a neutral and predicable system of law, in a venue whose courts are generally sympathetic to the arbitral process, before an independent tribunal who will render an award enforceable against assets pursuant to the New York Convention. 


3.
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Anyone who has practiced internationally will be familiar with the situation where, often after a considerable period of seemingly satisfactory trading, a dispute has arisen and the respondent party suddenly discovers that the contract was in fact illegal from its inception and therefore, notwithstanding the facts of the dispute, the respondent cannot be liable to the claimant party.  Experienced international tribunals are rarely impressed by such arguments, but there are occasions when a party’s legal representatives do genuinely receive information that indicates that the underlying transaction is tainted with illegality.  How will this impact on client confidentiality?


It has already been noted that China’s Law on Lawyers permits a lawyer to refuse or terminate the engagement if the matter “violates law” or the client seeks to use the lawyer’s services to “engage in illegal activities” that Islamic law, “[i]n contrast to the American system, the shari’a calls on individuals to promote what is just, good, and right for the community, not only for the client.”  Those jurisdictions that derive their jurisprudence from that of England (e.g., Singapore, Hong Kong and the “offshore” jurisdictions) may well be influenced by the position under English law which places an independent and overriding duty on counsel to raise the question of illegality:  it has been said that not only does counsel not act improperly in raising an unpleaded question of the possible illegality of the transaction, but on the contrary, it is counsel’s duty, however embarrassing, to prevent the court from enforcing illegal transactions.


US lawyers will note that these obligations impose a potentially much wider duty of disclosure on the advocate than that found in the ABA Model Rules concerning confidentiality.  This lack of congruence will have to be borne in mind when instructing local counsel.


4.
Money Laundering TC "4.
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After September 11, 2001, money laundering became a major concern of the US administration’s war on terror.  The international response has been coordinated by the Financial Action Task Force on Money Laundering
  (“FATF,” also known by its French acronym of “GAFI”).

In response to mounting concern over money laundering, FATF was established by the G-7 Summit that was held in Paris in 1989.  In order to identify steps that national governments should take to implement effective anti-money laundering programs, FATF devised and promulgated its 40 Recommendations, which set out a basic, universally applicable framework for legal and regulatory systems, law-enforcement activities, and the work of supervisory and regulatory agencies.  Over time, this international standard has been revised to reflect new trends and techniques in money laundering and experience, including a comprehensive overhaul of the 40 Recommendations in 2003 and the associated assessment methodology in 2003-04.

After September 11, 2001, the FATF expanded its mission beyond money laundering and agreed to use its expertise in the worldwide effort to combat terrorist financing.  An extraordinary FATF Plenary on the Financing of Terrorism, held in Washington, D.C. in October 2001, issued 8 Special Recommendations on Terrorist Financing as a new international standard to supplement the 40 Recommendations.  This standard has also been subsequently expanded and elaborated and now includes nine recommendations. 

In 2000 FATF expanded to 31 members, in 2003 to 33 members, and in 2007 it expanded to its current 34 members.  Several FATF-style regional bodies also exist.

As a result of these initiatives and others there is now a mass of anti-money laundering legislation worldwide that may impact substantially on the way in which a lawyer is obliged to communicate with his client, adverse parties and their counsel.  A useful resource (although not a substitute for taking advice from local counsel) is to be found on the website of the UN organization, The International Money Laundering Information Network, namely a country by country analysis of anti-money-laundering legislation.


5.
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The general rules relating to conflicts of interests have been adverted to above.  In the context of communicating with adverse parties and their counsel, issues may arise where a lawyer’s personal interest may conflict with that of his client because of his relationship with an opposing party, his lawyer or the tribunal.


Relations between a party’s lawyer and the opposing party, either as an existing or potential client will be familiar to the US lawyer, but in certain jurisdictions a lawyer’s professional advancement (or indeed his physical well-being) may be dependent on his relationship with the opposing party, his lawyer or the tribunal.  These are issues that must be borne in mind when instructing foreign co-counsel.  At their most extreme they are facts of life in doing business in the relevant jurisdiction, but it is perhaps in what might be regarded as more benign jurisdictions that more subtle and therefore, in a sense, more problematical, questions arise.


It is no longer that case in England that elevation from the bar to the bench is in the gift of the judges.  The former position may however still obtain in other jurisdictions.  Even in England it is not unusual for barristers to appear against members of the same chambers, or before deputy judges and arbitrators who are members of the same chambers.  The same situations may arise in jurisdictions where barristers practice in chambers (for example, Hong Kong) or where English barristers sit as deputy judges (i.e., many “offshore jurisdictions”).


This is often perplexing for lawyers unfamiliar with the “chambers system.”  A barristers’ chambers is not a law firm, it is not even a corporate entity.  Each barrister is theoretically a sole and independent practitioner who merely shares office space and resources and is prohibited from sharing fees.  In reality many chambers in fact operate indistinguishably from boutique law firms specializing in advocacy on the basis that the members “eat what they kill.” 


The practice of members of the same chambers appearing against each other has come in for little comment and in practice does not seem to have thrown up any problems.  Indeed experience seems to indicate that competitive instincts tend to be sharpened rather than dulled by close association.


More problematical has been the relationship between counsel and members of arbitral tribunals.  The Tribunal de grande instance of Paris has held that the particular way in which barristers practice meant that it was not a ground for challenge that a barrister acting as an arbitrator shared chambers with a barrister acting as counsel to one of the parties.
  That decision influenced a subsequent English case in the rather unsatisfactory circumstances where the complaining party did not appear.
  That decision has been heavily criticized
 as it is difficult to say that it is not a point that “might call into question the arbitrator’s independence” at least in the eyes of a non-English part.  

The IBA Guidelines on Conflicts of Interest in International Arbitration now include “The arbitrator and another arbitrator or the counsel for one of the parties are members of the same barristers’ chambers”
 on the “Orange List” (i.e., a non-exhaustive enumeration of specific situations which in the eyes of the parties may give rise to justifiable doubts as to the arbitrator’s impartiality or independence which the arbitrator has a duty to disclose).  The Working Group that drafted the Guidelines explained that there is an understandable perception that barristers’ chambers should be treated in the same way as law firms.

It is also suggested that in England, the courts are now more likely to set aside a judgment or award where counsel and the tribunal are members of the same chambers as demonstrated by a case where counsel and a deputy judge were members of the same chambers and this was known to the party, but it was held that while it was proper for counsel to inform the client of the implications of the choice, it was not appropriate for counsel to urge the client to waive his right to object to the tribunal.


B.
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In this subsection it is intended to address some of the issues that can arise where US lawyers are involved in international arbitration proceedings (and any associated proceedings in court) as counsel or co-counsel with foreign counsel.  Associated court proceedings may be necessary before arbitral proceedings are commenced in order to secure matters in dispute, during the proceedings to secure evidence or the attendance of witnesses and after the closure of proceedings to challenge or enforce the award.


1.
Counsel Considerations TC "1.
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Competence 


“Competence”, meaning skill and ability has been addressed above; here “competence” meaning being legally qualified to prosecute proceedings is addressed.  There are two aspects to this issue:

· Capacity to bring the arbitration proceedings; and 

· Authority to present the case before the tribunal.

In practice these aspect are often linked.  In many jurisdictions it is mandatory for advocates appearing in court proceedings to produce a power of attorney to the court in order to be recognized as a party representative.  It has been said that it is likely that international arbitrators will interpret questions of authority of representatives liberally on the grounds that international trade usages demand that one overlook formal flaws in corporate action if as a matter of fact corporate consent is evident.
  However, like all matters of fact, the contrary may be proved. 

Even in the US and UK where it is customary for tribunals to accept oral assurances from the parties’ representatives that they have authority to act, if the other party has reasonable grounds to question the authority, the arbitral tribunal might required evidence of the authority. In Japan, it is general practice to submit formal powers of attorney and in most Arab countries a power of attorney is required by law.  In civil law jurisdictions, powers of attorney are not required in most cases but it is advisable to be prepared to produce one on the request of the arbitral tribunal.

In the circumstances, the most prudent course is that, save in cases where there can be no reasonable doubt, a power of attorney should be prepared and, conversely, to require that one be produced by opposing counsel.

Even if a foreign lawyer can prove that he has the client’s authority to act, he may still be precluded from acting, or acting without local co-counsel. 

Article 21(4) of the ICC Rules of Arbitration provides that:

The parties may appear in person or through duly authorized representatives. In addition, they may be assisted by advisers.
Article 4 of the UNCITRAL Arbitration Rules provides that:

The parties may be represented or assisted by persons of their choice.

Generally there are no restrictions on who may act as representatives. Craig, Park & Paulsson suggest that, “It nevertheless cannot be assumed that counsel wishing to advise and/or appear in a foreign jurisdiction unused to hosting international arbitrations will be immune from procedural challenges from local authorities or local counsel on the basis of local monopolies of rights of audience.”
 

For example:

· In Japan the formal issue of the right of representation has been mostly settled, however, through Law No. 65, which came into force on September 1, 1996. According to the Japan Commercial Arbitration Association:

By this amendment, a foreign lawyer practicing outside of Japan may represent a party to the proceedings of an arbitration case in regard to civil affairs where the place of arbitration is located in Japan and all or some of the parties have domicile or principal place of business in a foreign country.  A foreign law solicitor registered in Japan may also represent a party in the above-mentioned case.  The long pending issue of whether foreign lawyers may represent a party in international arbitral proceedings conducted in Japan in relation to conflicts with Japan’s Lawyers’ Law is considered to have been eventually settled.

· In Thailand it is still unclear whether national legislation prohibiting foreign nationals from providing legal services or services in connection with legal disputes in Thailand applies to arbitration.  The prevailing view among legal scholars is that the Act should not apply to arbitration but legislative amendment is recommended to settle the issue.  The Ministry of Justice has in fact recommended legislation which would carve out an exception from any prohibition by the existing legislation and authorize foreign counsel to represent parties in arbitration in Thailand provided that local counsel has also been engaged.

· In Singapore in order to reverse a court ruling that extended local qualification requirements to international arbitration, those requirements were amended to provide that parties may be represented by any person of their choice and that representatives need not be lawyers.  However if the issues in dispute involve Singaporean law, foreign lawyers must appear with Singaporean co-counsel.


Payment and Fee Funding Arrangements 

In many jurisdictions US-style contingency fee arrangements are contrary to bar regulations and in certain jurisdictions based upon the English model they are also illegal.


For many centuries prior to 1968 maintenance and champerty were crimes both at common law and by statute.  However the Criminal Law Act 1967 abolished the criminal offences tortious liability for maintenance and champerty, but s.14(2) of the Act provided that “the abolition of criminal and civil liability under the law of England and Wales for maintenance and champerty shall not affect any rule of that law as to the cases in which a contract is to be treated as contrary to public policy or otherwise illegal.”  It is thought that the provisions of s.14(2) of the Criminal Law Act 1967 must mean that at least prima facie contracts which under the law before 1968 would have been unenforceable for maintenance or champerty are still to be unenforceable therefor, even though the criminality attaching to such contracts has been removed.


A person is guilty of maintenance if he supports litigation in which he has no legitimate concern without just cause or excuse.  Champerty has been defined as “an aggravated form of maintenance”
 and occurs when the person maintaining another stipulates for a share of the proceeds of the action or suit or other contentious proceedings where property is in dispute.  For champerty there must not only be interference in the suit but there must be the added factor of a division of the spoils.  In Giles v Thompson, Lord Mustill was of the opinion that champerty as it related to an agreement by a lawyer to accept payment of his fees measured as a proportion of the damages recovered by his client survived largely as a rule of professional conduct.
  It is suggested that it would be going too far to treat the rule as being merely one of professional conduct.


The rule has, to an extent, been abrogated in England by the introduction of “conditional fee” agreements in 1999.  Under a conditional fee agreement an English lawyer may agree that his client will pay no fee unless there was “success” as defined in agreement.  In the event that success is achieved the lawyer will be entitled to his normal fee plus an “uplift” of up to 100%. The fee and the uplift will be recoverable from the opposing party.


English lawyers are not bound by these rules in relation to international work, but they must comply with any applicable rule of conduct prescribed by the law or by any national or local bar.


The rule remains in full force in many “off-shore” jurisdictions. 

It is notable that the IBA Rules provide that:

Lawyers should not acquire a financial interest in the subject matter of a case which they are conducting.

The CCEL prohibit a lawyer from entering into a Pactum de Quota Litis which is defined as “an agreement between a lawyer and the client entered into prior to final conclusion of a matter to which the client is a party, by virtue of which the client undertakes to pay the lawyer a share of the result regardless of whether this is represented by a sum of money or by any other benefit achieved by the client upon the conclusion of the matter.”  There is an exception for fees charged in proportion to the value of a matter handled by the lawyer in accordance with an officially approved fee scale or under the control of the Competent Authority having jurisdiction over the lawyer.

Appearing With Local Co-Counsel 

As noted above, it may be mandatory in some jurisdictions to appear with local counsel. It may be advisable even if not mandatory, especially if foreign law issues arise or because of language difficulties.

Regard should also be had to the norms of the tribunal; it may be that if counsel shares a background with the tribunal he may be more effective in presenting the client’s case, but a large number of factors will dictate the decision whether or not to retain local counsel, including use of the lawyer’s status in order to confer confidentiality on communications or it may be necessary to institute parallel proceedings in local courts.

Sometimes appearing with local counsel will have unanticipated benefits. Lord Steyn (one of England’s leading arbitration lawyers) tells the story of an arbitration in the Middle East concerning “articles not generally used for peaceful purposes.”  Counsel was cross-examining a witness through an interpreter when one of the local lawyers, ran forward and whispered in the witness’ ear and then returned to his seat.  The chairman of the tribunal asked the lawyer what did he think he was doing.  The lawyer replied.  “I told him that no-one believed what he was saying and that he would have to do better.”

Alleging Fraud 
In certain jurisdictions there are ethical constraints on counsel alleging fraudulent conduct.  An English barrister must not devise facts which will assist in advancing the client’s case and must not draft any statement of case, witness statement, affidavit, notice of appeal or other document containing any allegation of fraud unless he has clear instructions to make such allegation and has before him reasonably credible material which as it stands establishes a prima facie case of fraud.
  Failure to exercise this independent professional judgment could lead to the advocate being personally sanctioned.

It must therefore be recognized that counsel may not be willing to advance the case he is instructed to plead if he is not personally satisfied with the credibility of the evidence. 
Culturally-Defined Differences as to Advocates Duties to the Tribunal

It is sometimes said that there is a cultural difference between common lawyers and civilian lawyers that arises from the different nature of adversarial and inquisitorial proceedings.  It is said that whereas in the adversarial system the court relies solely upon the evidence presented by the parties and adjudicates on competing cases whereas in the inquisitorial system the court itself investigates the case in order to ascertain the facts, this gives rise to differing conceptions of duties to the court. 

It is to be doubted that there is anything in this.  There will be lawyers in any system whose respect for professional standards of conduct will be less than complete, but there is a huge degree of commonality in the standards applicable in jurisdictions across the globe as will be demonstrated by a comparison of the rules relating to misleading the tribunal.

Misleading the Tribunal 

The ABA Model Rules provide:

Rule 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law…
Rule 3.3 Candor Toward The Tribunal

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.  A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false. 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. 

Rule 3.4 Fairness to Opposing Party and Counsel

A lawyer shall not:

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused.

Unsurprisingly, very similar provisions exist in the Code of Conduct of the Bar of England & Wales, although there is an apparently greater emphasis on a positive duty to assist the court and the administration of justice:

302. A barrister has an overriding duty to the Court to act with independence in the interests of justice: he must assist the Court in the administration of justice and must not deceive or knowingly or recklessly mislead the Court.

708. A barrister when conducting proceedings in Court:

(c) must ensure that the Court is informed of all relevant decisions and legislative provisions of which he is aware whether the effect is favourable or unfavourable towards the contention for which he argues;

(d) must bring any procedural irregularity to the attention of the Court during the hearing and not reserve such matter to be raised on appeal;

(e) must not adduce evidence obtained otherwise than from or through the client or devise facts which will assist in advancing the lay client's case;

(f) must not make a submission which he does not consider to be properly arguable.

The IBA Rules are intended to be of international application, applying to any lawyer of one jurisdiction in relation to his contacts with a lawyer of another jurisdiction or to his activities in another jurisdiction.  IBA Rule 6 provides:
Lawyers shall always maintain due respect towards the Court. Lawyers shall without fear defend the interests of their clients and without regard to any unpleasant consequences to themselves or to any other person.  Lawyers shall never knowingly give to the Court incorrect information or advice which is to their knowledge contrary to the law.

The CCEL apply mainly in civil law jurisdictions, but the fundamental principles are identical to those applicable in common law jurisdictions.  Section 4 deals with relations with the Courts:

4.1. Rules of Conduct in Court

A lawyer who appears, or takes part in a case, before a court or tribunal must comply with the rules of conduct applied before that court or tribunal.

4.2. Fair Conduct of Proceedings

A lawyer must always have due regard for the fair conduct of proceedings.

4.3. Demeanour in Court

A lawyer shall while maintaining due respect and courtesy towards the court defend the interests of the client honourably and fearlessly without regard to the lawyer’s own interests or to any consequences to him- or herself or to any other person.
4.4. False or Misleading Information

A lawyer shall never knowingly give false or misleading information to the court.

4.5. Extension to Arbitrators etc.

The rules governing a lawyer’s relations with the courts apply also to the lawyer’s relations with arbitrators and any other persons exercising judicial or quasi-judicial functions, even on an occasional basis.
Malpractice/Misconduct Liability 

Anyone contemplating instructing foreign counsel should be aware that not all bar associations or other regulatory authorities require that lawyers carry professional indemnity insurance cover.  In addition, some jurisdictions permit lawyers to limit their professional liabilities.

There are also problems as to the enforcement of ethical and other duties of lawyers conducting international arbitrations.  The leading English text-book
 identifies the problem in the following terms:

Difficult and perhaps unanswerable problems arise in determining who (if anyone) has the right or duty to discipline lawyers for breach of professional ethics in international arbitrations.  Is it the local bar association at the place of arbitration or the home bar association of the lawyers involved?  May a court in the place of arbitration restrain foreign lawyers from improper conduct before an arbitral tribunal?  And, on the substantive aspect, do lawyers representing parties in arbitrations outside their own countries have a duty to act in good faith?
Professional bodies impose obligations and ethical duties on advocates, and these may follow them wherever they choose to practise; but that may not be sufficient to assist an arbitral tribunal in controlling the conduct of a party's lawyers in a country that is “foreign” to the professional body concerned.  Instead, the tribunal must probably rely on any unofficial sanctions that are available.  For example, a party whose advocate acts improperly may be penalised by having to pay the costs incurred in remedying the improper act.

Relations with the Media


Although the question might rarely arise in relation to international arbitrations which are usually confidential, there are significant differences between US practice and that in other jurisdictions with regard to relations with the media.


The ABA Model Rules provide
Rule 3.6 Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

 (c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client.  A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.
In other jurisdictions, counsel may be prohibited from making any comment on pending cases.


2.
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There are several issues that can arise during the course of international arbitral proceedings which may give rise to divergences of practice.
Evidence and Submission (Advocate as Witness) 
The ABA Rules prohibit a lawyer from acting as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
1. the testimony relates to an uncontested issue;
2. the testimony relates to the nature and value of legal services rendered in the case; or
3. disqualification of the lawyer would work substantial hardship on the client.

It is however customary in some jurisdictions for lawyers conducting procedural hearings to swear affidavits or produce witness statements setting out the procedural history, but contentious matters should be avoided.  The Cayman Islands Grand Court Rules provide that an affidavit sworn by an attorney shall not be admissible in any cause or matter unless the attorney has direct personal knowledge of the facts and matters to which he deposes and does not appear as advocate in the cause or matter.

Arbitral proceedings are likely to be less formal, but that informality can give rise to confusion between evidence and submission.  Such confusion may also arise from the practice of some jurisdictions where briefs submitted by the parties’ advocates include assertions of fact. Those practices may be appropriate in civil law jurisdictions where the tribunal will critically examine those assertions and make its own investigations.  However if the arbitration follows the common law model, care must be taken to ensure that untested evidence disguised as submission does not find its way into the record.
Preparing Witnesses and Witness Statements 
In most international arbitrations witness evidence is adduced by witness statements which normally stand as the witness’ direct evidence or evidence-in-chief.  This is reflected in the IBA Rules on the Taking of Evidence in International Commercial Arbitration, Article 4. 

Article 4.3 provides that, “It shall not be improper for a Party, its officers, employees, legal advisors or other representatives to interview its witnesses or potential witnesses.”  There are however ethical constraints on advocates in certain jurisdictions having contact with witnesses before they give testimony.  The weight of informed opinion is that these constraints will not apply in international arbitration.

It should also be noted that in some jurisdictions a party cannot be a witness in the sense that only witnesses may give evidence under oath whereas party representatives make declarations.  Again, the consensus is that these rules do not apply in international arbitration.
 Indeed, the IBA Rules of Evidence provide that any person may present evidence as a witness, including a Party or a Party’s officer, employee or other representative.

US-style preparation of witnesses will be alien to foreign lawyers, the Code of Conduct of the Bar of England & Wales expressly prohibits a barrister from rehearsing, practicing or coaching a witness in relation to his evidence.
  A tribunal of European lawyers will be highly suspicious of a witness who appears to have been highly prepared and indeed may expect US witness to have been prepared.  Care must therefore be taken.

Experts 
Undoubtedly unfairly in the experience of the writers, US experts tend to have the reputation internationally of being “hired guns”.  It must be recognized that civil lawyers come from a tradition where the tribunal may appoint experts who will have no relationship with the parties.  Even lawyers from jurisdictions that follow English procedure will be influenced by developments in English civil procedure over the last 10 years whereby even party-appointed experts owe their primary responsibility to the tribunal.

The IBA Rules of Evidence deal with both party-appointed and tribunal appointed experts.
  With regard to party-appointed experts the Rules provide that:

· the report must contain,

· the full name and address of the Party- Appointed Expert, his or her present and past relationship (if any) with any of the Parties, and a description of his or her background, qualifications, training and experience;
· a statement of the facts on which he or she is basing his or her expert opinions and conclusions;
· his or her expert opinions and conclusions, including a description of the method, evidence and information used in arriving at the conclusions;
· an affirmation of the truth of the Expert Report; and

· The arbitral tribunal may order that any Party-Appointed Experts who have submitted Expert Reports on the same or related issues meet and confer on such issues.  At such meeting, the Party-Appointed Experts shall attempt to reach agreement on those issues as to which they had differences of opinion in their Expert Reports, and they shall record in writing any such issues on which they reach agreement.
The tribunal may also appoint its own expert who:

· may request a party to provide any relevant and material information or to provide access to any relevant documents, goods, samples, property or site for inspection;

· will report in writing to the arbitral tribunal describing in the report the method, evidence and information used in arriving at the conclusions.  The parties may respond to the report;

· may be questioned by the tribunal or the parties.

The IBA Rules of Evidence do not describe the professional standards to be adopted by the experts, but in many international arbitrations regard is now had to the English standards as a great deal of work has been undertaken in that jurisdiction to define the duties of experts culminating in a Protocol for the Instruction of Experts to give Evidence in Civil Claims published by the Civil Justice Council in June 2005.  The Protocol describes the duties of experts as follows: 

Experts always owe a duty to exercise reasonable skill and care to those instructing them, and to comply with any relevant professional code of ethics. However … they have an overriding duty to help the [tribunal] on matters within their expertise.  This duty overrides any obligation to the person instructing or paying them.  Experts must not serve the exclusive interest of those who retain them.
…
Experts should provide opinions which are independent, regardless of the pressures of litigation.  In this context, a useful test of ‘independence’ is that the expert would express the same opinion if given the same instructions by an opposing party.  Experts should not take it upon themselves to promote the point of view of the party instructing them or engage in the role of advocates.
Experts should confine their opinions to matters which are material to the disputes between the parties and provide opinions only in relation to matters which lie within their expertise.  Experts should indicate without delay where particular questions or issues fall outside their expertise.
Experts should take into account all material facts before them at the time that they give their opinion.  Their reports should set out those facts and any literature or any other material on which they have relied in forming their opinions.  They should indicate if an opinion is provisional, or qualified, or where they consider that further information is required or if, for any other reason, they are not satisfied that an opinion can be expressed finally and without qualification.

Experts should inform those instructing them without delay of any change in their opinions on any material matter and the reason for it. 

Illegally Obtained Evidence 
It may come as a surprise to US lawyers that in those jurisdictions based on English law there is no discretion in civil cases to exclude evidence that has been illegally obtained that is not subject to privilege.
  Nor may evidence be excluded on the grounds that its prejudicial effect outweighs its probative value.

In Schmeiser v Monsato Canada Inc.
 the Canadian Federal Court of Appeal held that illegally obtained evidence was generally admissible at common law in a civil dispute, and that s.24 of the Canadian Charter of Rights and Freedoms had no application.
Improperly Obtained Privileged Documents
It will have been observed that certain jurisdictions do not recognize certain categories of privilege.  However in those jurisdictions where privilege is accepted (and this is likely to be in most international arbitrations) even where the US exclusionary rule is not recognized material obtained in breach of privilege is likely to be regarded as inadmissible unless the material itself was part of a criminal or fraudulent proceeding or was a part of an attempt to obtain advice for the purpose of carrying out a fraud.

The obligation of an English barrister who comes into possession of a privileged document is to return it unread.  If he has read the document he must withdraw from the case if he can do so without prejudice to his client.  If his withdrawal would prejudice his client he may make use of the documents but he must inform his opponent of his knowledge of the document and of the circumstances, so far as known to him, in which the document was obtained and of his intention to use it.  In the event of objection to the use of such a document it is for the Court to determine what use, if any, may be made of it.  It is also possible that the owner of document may take steps to restrain counsel from acting.

V.
CONCLUSION TC "V.
CONCLUSION" \f C \l "1" 

Whether engaged in a multi-jurisdictional, international transactional or dispute resolution construction practice, a lawyer must be aware of the same ethical issues as when practicing domestically—and then some.  This is because, first, the ethical requirements of the lawyer’s “home” jurisdiction invariably continue to apply when practicing across borders; second, there is a high degree of consensus across various ethical regimes regarding general categories of ethical obligations.  To the extent that a lawyer’s activities may trigger application of ethical obligations in another country, therefore, similar issues may arise as in the lawyer’s domestic practice, such as issues of client confidentiality and conflicts of interest.  What makes international practice different from purely domestic practice are added layers of complexity that are attributable to (1) compliance with additional ethical norms that may be similar to, yet not necessarily identical with, those of the lawyer’s “home” jurisdiction; (2) different customs and norms that, while not strictly “ethical” in nature, are clearly relevant to the lawyer’s ethical obligations, including the obligation to provide competent representation; and (3) laws that, by design, apply specifically to international matters, such as the Foreign Corrupt Practices Act.


What distinguishes ethical issues in an international construction practice from ethical issues in international commercial practice generally are the same factors that distinguish domestic construction work from domestic commercial work, particularly the number of parties potentially involved in a given project.  As in domestic practice, the multiplicity of actors, for example, presents ample opportunity for cooperation among parties with similar interests.  Ethical issues for a lawyer may arise when the client’s cooperation with other participants in the process becomes too close, as where it leads to improper influence of public officials involved in the project.  At the other end of the spectrum, there is the potential for conflicting ethical obligations, for example when the same lawyer represents parties with similar—yet not identical—interests.


The additional layers of ethical rules encountered in an international practice, combined with the inherent complexity of relationships in a construction project, present challenges to a lawyer practicing across borders.  To meet these challenges, lawyers should bear certain considerations in mind.  First, a lawyer should consider what ethical rules might apply to whatever representation is being undertaken.  In both transactional and dispute resolution matters there are often multiple jurisdictions where the effect of the lawyer’s activity, at one point or another during the representation, will be felt.  Second, as with any foray into a new jurisdiction or practice area, it is important—and may be legally required—to retain local counsel to advise on peculiarities of local law, including local ethics rules.  Third, practicing construction law abroad requires the ability to remain alert and sensitive to an even greater range of personal and cultural styles and customs than that found in domestic work.  Because ethical issues do not typically announce themselves, lawyers practicing abroad must actively look for and address them.
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